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OBSERVATIONS 
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TWO PAMPHLETS. 


InaLETTER tos FRIEND. 
Stn, | 

" Have peruſed the two Pam- 

phlets which I brou ght with 

me very lately into the Country, 

and intend now to acquit myſelf 


of my Promiſe, in communicating 


to you my Thoughts upon them 


without Reſerve. Many, yet tri- 


fling, : are the vulgar Prejudices that 
| * „ B | have 


N 


- — a 2 — — 
2 


| is laudable. : 


ths That the Right of contracting 


Ear 


| _ been raiſed by. Writers of no 


Character againſt the Marriage Act, 


which was paſſed the laſt Parlia- 


ment; but the Pamphlets before 
me apply to the Conſcience, and 
being wrote by an eminent Hand, 
have a manifeſt Tendency to raiſe 
Scruples in conſiderate Minds con- 


cerning the Reaſonableneſs and 
Sow of the Law itſelf. , . Every 


| mpt therefore to vindicate it, 
as it is now a Law in full Force, 


8 2 
hr 


« Ts 8 infiſts/x very — 


Marriage is an unaliemable Right. 
«As i in a State of Nature the de- 
LL cilive 


: ( 3 ) 
« cifive Right of colitrnding Þ Mar- 


Society r FT, 
| Enquiry) 3 7X Ma, ty 
entering into Society, can, or 
“ ought to be preſumed to have 
* yielded up into the Hands of 
the Society his natural 3 to 


«to Rim mabül Unit * the 
Security of his Virtue.” (p. 1 3.) 
Let it be granted that the Child 

cannot make a Ceſſion of this Right 
what hinders, but it may be ſuſ- 
pended for a Time? I know no 
Right that may not be ſuſpended 
ben 3 The Law ſuppoſ 
. 


\” 

4% 1 : 
ws decifive Right of contracting 15 
Marriage to lie in the Child, or it 
need not provide againſt the clan- 
deſtine Marriages of Minors; it 
only reſtrains the Uſe and Exerciſe 
ar this — for the Benefi of 5 


| The Right nk Cha: ited =— | 
ith this Reſtriction, let us ſuppoſe 
with him (p- 15.) a Marriage Cont 3 
tract made in Purſuance of this 
Right, and the n to 4 : "a 
Whether this Marriage may be dif- | 
ſolved by human Laws. I anſwer, 
Ves; for the lame Reaſon, that Aa 


* 


Contract Made by a Minor to pay a 
Sum of Money after he comes of 
7 Age, 

x 


(5) 
Age, is void in Law. 1 4 Minor 
executes a Bond, he is no Knave, 
| though he does not pay the Money; 
his Conſcience in this Caſe will not 
bind him; becauſe in general he 
really is, as the Law always ſup- 
| poſes him to be, an incompetent 
Judge of the Conditions, The Law 
neither does, nor can diveſt the 
Minor of the Right to his Eſtate, 
but it may and does ſettle the Time 
when a Minor ſhall come to the 
Enjoyment of his Eſtate ; ſo in the 
Caſe of Marriage, the Law neither 
does nor can ſettle the Commence- 
ment of the Right of contracting, 
but it may and does ſettle the Time 
when a Minor ſhall come to the free 
| EE es 


another wit all his ad Good 


* + 


19 


r our + Aicher goes on with 20. ) ; 
de The Right to contract either now 


60 or a Vear or two Years henee, we 2 


cc cannot give up to Society, nor 

cc can he lay hiriſelf under any Con- 
editions that are ſubverſive of that 
„ Right, becauſe he has it not in 
ce himſelf to dif; poſe of, as he will 
« ftand bound by the Law of God, 
ce if he has not the Giſt of Conti- 


* neney, to have Recourſe to Mar- 


hos 5. as the proper Remedy.” 
1 his 


( 7 15 | 

This is Argument, I apprehend, will 
carry him farther than he intends; 
for let us ſuppoſe the Parties to a 
. Marriage to be Thirty or Forty Vears 

of Age; in the Caſe of Unfaithful 
neſs to the Marriage Bed, and in 
ſome other Caſes that may be put, 
wherein the Contract voids itſelf, 
and their original natural Right of 
contracting remains entire, what 
Recourſe have they to the proper 
Remedy againſt Fornication? They 
have precluded themſelves as ef- 
| fectually, and laid themſelves under 
Conditions that are ſubverſive of | the 
Right of contracting, as the Minor is 
precluded by Law, and can only 
be relieved * the Intervention of 


the 


4 


r ͤ.r! OO OO ͤàĩ! . TT—T—T— ˙ mw] ü — 


a 
I Civil Authority, which under 
proper Circumſtances * Se 8 


1 Minor. 2 


Vor every Renunciation of the 75 
Means appointed by God for the 
Preſervation of Chaſtity, or every | 
Vow of Celibacy, as our Author 
puts it; (p. 1 3:) but @ full and abhſo- 
lute Renunciation or a Vow of 
perpetual Celibacy, every Proteſtant 
muſt allow to be unlawful and nul! 
ab initio. Puffendorf therefore very 
well obſerves, © That it would be 
both unjuſt and fooliſh to make 
% Law forbidding all Subjects to 
t marry, as likewiſe to make a Law 
« "Mm — only the F irſt-born 
1 3 ſhould | 


* ſhould be per mitted to marry, 
te and the reſt tied down to a 
ce State of Celibacy; becauſe it 
** cannot be that ſo many ſhould 
ce be qualified to live chaſtly in a 
State of Celibacy. (p. 43. Difr 
 fertatiqn ) This indeed is a very 
good Reaſon to prove that the 
Civil Authority cannot forbid all 
the Subjects to marry, or any con- 
ſiderable Part of them, and it is 
a very good Reaſon to prove that 
it cannot forbid any one Perſon to 
marry; but, with the Author's 
| Leave, I would aſk him, how it 
is applicable to the Caſe of Minors 
before us. Fools and Madmen, 
whilſt ſuch, cannot marry; and 
"NY why 


(10) 
why may not the Uſe of the Mar- 
riage Bed be denied to Minors for 
a Year, or two or three Years, in 
order to prevent great Inconveni- 
ences that might enſue from an 
earlier Uſe of their natural Right? 
For it is very obſervable, that 
Marriage, when entered into wan- 
tonly and unadviſedly, is the moſt 

plentiful Source of domeſtic Evils; 
it oftentimes fruſtrates the Inten- 
tion of its own Divine Inſtitution, 
and becomes itſelf in the End a 
true Renunciation of the Means 
: appointed by God for the Preſer- | 
vation of , 


Pu- 


( i ) 


- PUBFENDORF. 1 it Ja | 
11 „That ſince the Obligation to 
88 Matrimony i is undeterminate, and 
tc admits of ſome Latitude, the 
« Civil Authority may fix the 

« Age when Perſons ſhall be fit 
i to be joined in Marriage.” (p. 4.) 
No reaſonable Man will put this 
Senſe upon the Words, that Law- 
givers are at Liberty arhitrarily to 
fix what Time they pleaſe. -But 
when the Legiſlature has deter- 8 
mined at what Age Perſons are 
ord inaril y of ſufficient D. jſeretion, 
not. merely of moral C. apacity, to 
make the Marriage Contract, this 
| may be preſyraed to be the Age 


C 2 © prope 


— ————— nIↄ 2 


(612) 


proper to be fixed by the Civil 
Authority, when they may be fit 
to be joined in Marriage; and 
the Law that fixes the ſame Age 
for the Validity of Marriage Con⸗ 
_ that it requires for the Va- 
lidity 5 of other Doin apck is farely 


Confent of Parents, hin ſome 


inſiſt upon as neceſſary by the 


natural Law, to the Validity of * a 


Marriage Contract, or what Right ” 
Parents have, as Mager, of Fa-. 


milies, to prohibit or reſcind. the 
Ee of their Children, are, 
2 chink, though largely diſcuſſed 


x 


1 „ by 


(iz) 

by our Author, remote from his 
5 Purpoſe. The Enquiry is concern- 
ing the Power of States to deny 
their Protection to the Marriages 
of Minors; no Matter, whether 
ſuch Power be founded in Nature, 
it ſufficient, if it be not con- 

tradictory to the Law of Nature 
Concerning the Power of Starter to 
ches Ciidden 15 at tier The 

— s Conſent in Marriage, Pu 
; 93s ] expreſs" For having 
Civil Laws may A upon Mar- 
riage, he adds, Quurum legum th 
vis ofſe pureſt; ut flo contra ag, 
| contrabitur connubium, certis Mec- _ 
| tibus, per Jus (ibile e afſgnatis defti- 


FORT, 


-” 


* 


( 14 ) 
tudutun, vel iam omnino pro i in 
his oy Ho reſc 22 20nem admittat, 
declaratur. Lib. vi. cap. 1, 8. De 
| Jur. Wat.) - Wherefore our. Author 
ſhould, reſtrain the Adverb n. 
« ins,” Which he/conſtrues, * — 5 
« folutely,” to Civil Eftimation on- 

ly,,. or. wherefore . he ſhould: con- 
ſtruc the Word “ Civiliter” in an- 

2 other K age « in Cuil Eftima- 
% tion,” (p. 260 and not © by the 
“Qu Authori : * 1 cannot com- 
hand: How unwarily then does 
ae oObſerve upon theſe Paſſages, 
chat the Lee of the N ul- _ 
lity, which Laws may declare a- 
gainſt Marriages i in certain Caſes 
UN Civil Nele only, NN with 
1 


= (15) 
it a Confeſſion, that no Act of 
Law can deſtroy the Yinculum 
Matrimomii, as it lies in Conſci- 
ence, and .on no better Grounds 
_ aſſumes this petitto principr, that 
the Conſideration of a Parent's 
being under Society gives him -in 
this Reſpet no more Right over 
his Child, than he had or would 
have out of Society. (p. 28.) 1 
will therefore point out a Reaſon 
in Puffenderf's own Words, be- 
cauſe our Author defires it, why 
 Puffendorf lays it down fo poſi- 
tively, that the Law may annul 
the Marriage of a Child as to all 
Civil Effects, merely becauſe the 
Parent's Conſent is wanting; and 
1t 


— (p. 29.) « That car- 
nal Knowledge, and the Con- 
« ſent (or Marriage) of the Per- 


(36) 
is//this, Faculias moralis — ad 


ju Pandum quid nos obligandi, 0 5 3 


circa res et actiones alienas, quippe 


gue non noſtro, fed. alterius arbi- 
' trio ſunt. ſabjectæ. The Child by 
an Act of Society is put under the 


Parent's Will; ** conſequently the 
Marriage of ſuch a Child with- 


out his Conſent is void in Con- 
ſcience as well as in Law: Which 


is our Author's Argument turned 
againſt himſelf, , Puffendarf"r Ob. 
ſeryation therefore: is juſt ; but - it 
will not {erve our Author s Pur- 
kes the 


ſons 


(17) 
- & ſons cohabiting together, where 
e the Civil Laws contradict, can 
* no more render ſuch Marriage 
ce valid, than a Sale and Delivery 
+. made by a Minor, without the 
e Conſent of his Guardian, can 
pan n the Title of his E- 
t ſtate.” Here is no Limitation 
of the Nullity. | Tt will not be 
ö maintained, I think, that the Sale 
and Delivery made by a Minor is 
valid either i in Law or Conſcience : : 
No more is his Mae : 


oy Fön 1 1238 not of our Author's 


7 Opinion, (p- 21. Enquiry) That 


a Marriage Contract is ſo entire- 
ly of a religious Nature, that it 
D cannot 


| ( 178 Þ 
cannot be diſcharged by the Civil 
Authority. Nor is it a mere Civil 
Contract. It is of a mixt Na- 
ture; neither merely Religious, 
nor merely Civil. The Inſtituti- 
on is Religious, but the Contract, 

| fo far as Society is concerned in 
it, is Civil, and may therefore be 
diſſolved by the Civil Authority, 
How far God is concerned in it, 
the Circumſtances of every parti- 
cular Marriage muſt determine. 
What ? ſhall we ſubſcribe to our 


Author's Caſuiſtry, that there is 


no ſuch thing as a Contract, in 
which God is not concerned ? And 
though all the Laws in the 
& World thould en you can- | 


cc not 


« 19 

not break it without offending 
Him.“ Concerned He is as a 
Judge to puniſh the Maker, but 
ſhall we fy God is a Party to a 
fraudulent or iniquitous Contract: 
= Marriage Contract confidered 
merely in a religious View, as 4 
folemn Vow or Oath before God 
between the Man and the Wo- 
—_ in which Society has no 
Concern, cannot indeed be dif- 
ed; 7 1 remember Biſhop San- 
dier ſon ſomewhere gives this Rea- 
ſon, Quia ibi non utilitas tantum 
hominis ſpetlatur, ſed et mnftirutum 
Dei; but if Society be taken into 
the Account, there ariſes a new 
e and the Contract is 


M * null, 


(2 


null, 1% facto, if it does not coii 2 


cide with the Intereſts of the So- 


ciety, that is, if it be not con- 
” formable to the Laws and Regu- 5 
lations of the State, which are en- 


acted for its Safety and Conveni- 


ence, For as an Obligation can- 


not be relaxed by one Party to 


the Diſadvantage of other Parties 
concerned, no more can it have 


any Force or O peration without 


b be Concurrence of the Intereſts of : 


them all. 


Jo return then to "OM Puf- 
fender f. "E Opinion. He has fur- 


niſhed us with a Reaſon why the 


* may reſtrain a Minor from | 


: 4 e paſſing 


62 


paſſing! away his Eſtate, and * 15 
ſame Reaſon will hold to prove, 
That the State may deny its Pro- 
tection to his Marriage. Ri 
this; That the Child is by the 
Civil Authority put under the Will 
of his Parents or Guardians; and 
if it be for the Benefit of the Child. 
T might add, for the Benefit of 
the Community, which the State 
is to judge of, the State has, with-" 
; out Doubt, a Right to do it. 
Thus 3 the | grand Defideratum of 
our Author (p. 30.) is happily 


ſupplied. And, not to enter with 


him into a minute Diſquiſition 
upon the Nature and Extent of the 
Parental Authority, it may with- 


F 
4M 
4 LG 


"1. 
| Meter of Society, as ock 8 
be ſuppoſed t to have given, to re- 


= cede from his Private Right, when 
it comes, in Competition, I will 


not put it rol our Author does, 


p- 3 5.) with the Public Good, but 
with his own private Good. How | 


difficult ſoever it may appear . to 
him to ſhew what Connection the | 
annulling a Minor 8 Marriage has 


with either, it. has ne wertheleſs 


merited the Attention of the Le- 


giflature. VVV 
c 4 : b N n * : ; 


Bur an Appeal is made (p. 45.) 


to the Friends of Liberty, whether 
the annulling Clauſes as to Minors 
will ſtand with the Principles of 
To Liber y 


= 
F 

Re 
N > 


*%s 


————U—U— — — ñ̃ — — — 
— 4 2 F n 
= a „** 


- 
of 


Man to be free from any ſuperior oe ; 


Power upon Earth, and to have 


to be i under no other Power 5" 
but that eſtabliſhed 41 Conſent, 
| = under th 
g at Years of Diſcretion, and | 


the Subjection of a Child in hie 
Nonage, are ſo conſiſtent and ſo 
diſtinguiſhable,” that 1 do not ſee 
how Liberty, Nat 0 Civil, * 
at all concerned 
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ſerves, it is a great 
E” to diſcern, 


- Sac 


= one by: Skill and Learning to. de- 
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* termine, (Exch, Pol. i. 


be. a, fixed . 


our When Men are 2d begin # af | 
free” Men; and till that Time, 10 Vͥ 
ts of Manhg are raging =: 2 


- 


or Allegince1 to the Coenen, r 
are exacted, no voluntar ntracts T 
ate ren ralid. 


: 7 — aer. 5 no 2 „ 
be an Advocate for the Reaſo k 


ableneſs and Equity of the Mar. 
5 7 iage Act, if I thought there Was , 2 "A 
5 =. E e _, 
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